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term familiar to German jurisprudence^ "suppletive con-
struction53 of the contract3 which is approximately the same
as the method of implying stipulations.21 While pure "in-
terpretation" attempts to discover the true meaning of an
existing declaration, constructive analysis may add by impli-
cation to an incomplete declaration what the parties would
or should have agreed, being honest and prudent people, or
what an ordinarily prudent man would hare declared upon
reasonable and fair consideration of all circumstances.
3. Rationale
Although at present the literature seems to prefer the
"objective57 approach, a distinguished author22 defends the
subjective formulation because of its suggestive power; it
reminds the judge that he should distinctly envisage the two
concrete persons at the time of contracting. No doubt also
American courts by visualizing the parties and their situa-
tion, are aided in the effort to overcome stereotyped rules
such as that of the lex loci contracts* Other writers, however,
have pointed to the danger of judges disregarding, in a
strained search for individual mentalities, the type of the
contract so important in the eyes of businessmen.23
We may set aside such imponderables and also disregard
positive legal complications, such as those occurring when in
Germany the Supreme Court reviews a statement by the
lower court of an objective rule but not of a presumed inten-
tion because the latter is a mere fact.24
What it means that the parties "contemplated53 a certain
law in making the contract, should not be difficult to under-
21 RG, (July 5, 1910) 74 RGZ. 1715 174. Suppletive construction of a con-
tract should serve to fill a gap in the contract* not to enlarge the scope of the
contract, 87 RGZ. 2115 136 i& 176, 1855 160 ti. 187.
22 M^ WOLFF, IPR. 89. See also HAUDEK 106.
23 RAAPE, D. IPR. 258.
24 RG. (Jan. 27, 1928) 120 RGZ. 71, 73; MELCHIOE 513.